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Judgment



Mr Justice Hickinbottom: 

Introduction 

1. The Claimant is a company specialising in, amongst other things, residential development design 

and planning in Cornwall.  In this claim, it seeks to challenge the decision dated 17 March 2016 of 

the Defendant local planning authority (“the Council”) to hold a local referendum on the making of 

the St Ives Neighbourhood Development Plan (“the St Ives NDP”).   

2. On 15 June 2016, Supperstone J ordered the claim to be listed for a rolled-up hearing.  There were 

then eight grounds of challenge, including claims that the plan failed to have proper regard to the 

National Planning Policy Framework (“the NPPF”) and did not contribute to sustainable 

development, both statutory criteria for proceeding to a referendum.  However, upon reflection – 

and, if I might say so, wisely – the Claimant has abandoned all grounds but three.  I need say 

nothing further about the abandoned grounds.   

3. In relation to the extant claims, in short, the Claimant contends that the St Ives NDP includes 

policies on future housing provision, including in particular residency requirements intended to 

limit second home ownership in the St Ives area, which are both incompatible with article 8 of the 

European Convention on Human Rights (“the ECHR”) and contrary to the requirements for 

strategic environmental assessment (“SEA”) deriving from European Union law.   

4. At the hearing before me, the Claimant was represented by Charles Banner and Luke Wilcox, and 

the Council by Mark Lowe QC and Jack Parker.  At the outset, I thank each for his contribution.    

The Law 

5. The Localism Act 2011 amended the Planning and Compulsory Purchase Act 2004 (“the 2004 

Act”) and the Town and Country Planning Act 1990 (“the 1990 Act”), by inserting sections 38A-

38C into the 2004 Act and several new schedules including Schedule 4B into the 1990 Act.  These, 

supplemented by the Neighbourhood Planning (General) Regulations 2012 (SI 2012 No 637), 

enable a “qualifying body” to initiate a process for the purpose of requiring a local planning 

authority to make a “neighbourhood development plan”, setting out policies in relation to the 

development and use of land in a particular “neighbourhood area”.  Paragraph 17 of the NPPF, 

which gives, as one of the guiding principles of the Framework, the empowerment of local people 

to shape their surroundings, chimes with these statutory provisions. 

6. Paragraph 8(2) of Schedule 4B to the 1990 Act sets out what are described as “basic conditions” for 

such a plan, of which conditions (d) and (f) are relevant to this claim.  Condition (d) requires that:  

“(d) the making of the [neighbourhood plan] contributes to the achievement of 

sustainable development.” 

. . . .  

102. For those reasons, which reflect Mr Lowe’s compelling submissions on this issue, I consider that 

Policy H2 is in pursuit of legitimate public interests identified in article 8(2), namely the interests of 

the economic well-being of the country, and for the protection of the rights and freedoms of others. 

103. Second, Mr Banner submitted that the interference with the article 8 rights of future householders 

would not be in accordance with the law.  If an individual is in potential breach of the restriction, he 



will not know how the Council will exercise its discretion not to take enforcement action (which 

might include criminal sanctions).  The policy does not address the issue of the circumstances in 

which article 8 rights will be sufficiently infringed that it will decline to enforce.   

104. In support of that submission, Mr Banner relied upon R (Purdy) v Director of Public Prosecutions 

[2009] UKHL 45, and particularly the requirement for certainty as an element of legality identified 

in that case (see [40]).  Ms Purdy suffered from progressive multiple sclerosis for which there was 

no known cure.  She believed that there would come a time when she would consider her 

continuing existence unbearable, and would wish to end her life; but, by that stage, it was likely 

that, unaided, she would be unable to travel to a country where assisted suicide was unlawful, and 

would therefore require assistance.  Her husband was willing to give that assistance; but she was 

concerned that he might be prosecuted under section 2(1) of the Suicide Act 1961 for aiding and 

abetting suicide.  She asked the Director of Public Prosecutions (“the DPP”) to publish his policy 

on the factors he would take into account in exercising his discretion, and he refused.  She judicially 

reviewed that refusal.  The issue was whether the way in which the DPP could be expected to 

exercise his discretion under section 2(4) as to whether to bring or consent to a prosecution under 

section 2(1), in the circumstances postulated by Ms Purdy, was formulated with sufficient precision 

to enable an individual to regulate his or her conduct accordingly.  The House of Lords concluded 

that the DPP’s Code for Crown Prosecutors (which gave some guidance with regard to the exercise 

of the discretion to prosecute) did not satisfy the article 8(2) requirements for accessibility and 

foreseeability for a person seeking to identify the factors which were likely to be taken into account 

by the DPP in exercising his discretion.  The DPP was consequently under an obligation to clarify 

what those factors were.  Mr Banner submitted that, with such imprecision and uncertainty as to 

how the Council would exercise its discretion to enforce the Policy H2 restriction, this case is 

materially on all fours with Purdy. 

105. However, particularly in this field, each case is necessarily fact-specific – and the facts of Purdy are 

very different from those here.  I leave aside the fact that, in that case, the claimant Ms Purdy was 

an individual whose own human rights would be impacted by the relevant decision – and impacted 

in the most personal and traumatic way – which I accept is not relevant to the legal analysis 

although, in respect of any infringement of article 8 rights, there was an immediacy in that case 

which is missing from this.  Nevertheless, there are two, related material differences between the 

cases.   

106. First, Ms Purdy’s case was based upon very specific circumstances, in which she and others were 

likely to find themselves.  The House of Lords were addressing only that scenario.  In this case, 

although Mr Banner has suggested one example, the circumstances in which an individual might 

find themselves in breach of the restriction are entirely open-ended.  Consequently, this case 

offends the general principle that the court only examines the application of measures and policies 

to the facts of an individual case, whereas Purdy did not – or, at least, did not to anything like the 

same extent.   

107. Second, Purdy was concerned with the failure of the DPP to identify factors he would take into 

account when exercising his discretion as to whether or not to prosecute those in the very limited 

circumstances postulated by Ms Purdy, i.e. those who aided and abetted suicide by helping another 

person to travel to a country where assisted suicide was unlawful.  In that case, it was difficult to 

see what factors the DPP might take into account in exercising his discretion.  Here, although the 

circumstances in which the issue might arise are open-ended, it is easier to see the sorts of factors 

the Council should have in mind when exercising its discretion to enforce the planning restriction, 

e.g. the length of time the homeowner had been resident in the dwelling, whether the article 8 rights 

of other family members (including children) were engaged, the circumstances surrounding his new 



principal residence, and his intentions for the dwelling in St Ives.  These are, of course, examples of 

factors, not intended to be comprehensive.  They are the sorts of factors that would arise in any 

article 8 claim.  The range of circumstances in which article 8 issues might arise in this case is 

wide: this case lacks the uniqueness of the postulated circumstances in the Purdy case (see also 

Silver v United Kingdom (1983) 5 EHRR 347 at [88]). 

108. Consequently, I consider Policy H2, and its consequences, sufficiently certain that an individual can 

reasonably organise his affairs.  He will know, when he purchases and/or occupies a dwelling with 

the restriction that, if he chooses to move away – or, by dint of circumstance, is required to do so – 

then that restriction will require him to sell the St Ives dwelling.  Any claim that his article 8 rights 

will be infringed by enforcement of the restriction will have to be considered through that glass.  

Any purchase price he may have paid will have reflected that risk.  In any event, I do not consider 

that this policy is, in any respect, not “in accordance with the law”. 

109. Finally, Mr Banner submitted that Policy H2 is not “necessary”, i.e. is disproportionate in its effect.  

In particular, he criticised the proportionality analysis and balancing exercise performed by the 

Council in this case by reference to two of the factors set out by Lord Sumption JSC in Bank 

Mellatt v Her Majesty’s Treasury (No 2) [2013] UKSC 38 at [20], contending that Policy H2 (i) is 

more intrusive than it need be, and (ii) does not strike a “fair balance” between its impacts and 

benefits.   

110. He submitted that there is no evidence that the “second home” market in St Ives is causing 

demonstrable harm or, at least, there is no evidence quantifying such harm.  Furthermore, there is 

no need to impose such a restriction to ensure that demand for second homes does not result in 

those looking for a primary residence being unable to find a home: the solution would be to include 

an allowance in the housing requirement to reflect the second home market, so that planning would 

accommodate both those looking for primary residence and those looking for second homes.  The 

Cornwall LP does that in relation to the county (which then generated the 1,100 dwelling figure 

housing figure): the St Ives NDP could equally have adopted such an approach, which would have 

achieved the policy aim without any interference with the article 8 rights of future homeowners. 

111. I am afraid I am unimpressed by these submissions.  Mr Lowe submitted that they inappropriately 

seek to re-open what was a matter of planning judgment for the Council, based upon the 

Examiner’s Report, notably as to whether Policy H2 was “appropriate” and “in general conformity 

with the development plan”.  I agree.   

112. As I have described (see paragraphs 81-82 above), there is a wide margin of appreciation given to 

national authorities in respect of the choice and implementation of planning policies.  In this case, 

the Council (and, for her part, the Examiner) considered the article 8 implications for Policy H2, in 

detail, before determining that the policy was justified despite the potential infringement of the 

article 8 rights of future homeowners subject to the restriction, which they expressly considered.  

The Council considered that further development in St Ives was unsustainable without the 

restriction in Policy H2; the Examiner concluded that that policy contributed to sustainable 

development; the Council were entitled to adopt that conclusion, which it too had independently 

made; and it is not simply open to the Claimant now to challenge that judgment on its merits.  Mr 

Banner’s specific submission, based on the alternative of merely increasing the amount of market 

housing, is dealt with under Grounds 1 and 2: there is no evidence that that alternative would work 

in practice or satisfy the policy objective of Policy H2. 

113. The Council have therefore satisfied me as to each element of justification in article 8(2). 



114. Ground 3 thus also fails.      

Conclusion 

115. For those reasons, none of the grounds is made good.   

116. This is a rolled-up hearing, and I have considered carefully whether I should refuse permission to 

proceed.  However, although, as will be apparent from this judgment, I do not consider any of the 

grounds strong – and I have expressly found some to be unarguable – I heard full submissions on all 

of the grounds, and I have given a full judgment.  In all the circumstances, not without some 

hesitation, I shall grant permission to proceed on all grounds; but, having done so, refuse the 

substantive application. 

  



St Ives Area Neighbourhood Development Plan 2015 – 2030  
H2 Principal Residence Requirement 
 

Due to the impact upon the local housing market of the continued uncontrolled growth of 

dwellings used for holiday accommodation (as second or holiday homes) new open market 

housing, excluding replacement dwellings, will only be supported where there is a restriction 

to ensure its occupancy as a Principal Residence.  

Sufficient guarantee must be provided of such occupancy restriction through the imposition 

of a planning condition or legal agreement. New unrestricted second homes will not be 

supported at any time.  

Principal Residences are defined as those occupied as the residents’ sole or main residence, 

where the residents spend the majority of their time when not working away from home.The 

condition or obligation on new open market homes will require that they are occupied only as 

the primary (principal) residence of those persons entitled to occupy them. Occupiers of 

homes with a Principal Residence condition will be required to keep proof that they are 

meeting the obligation or condition, and be obliged to provide this proof if/when Cornwall 

Council requests this information.  

Proof of Principal Residence is via verifiable evidence which could include, for example (but 

not limited to) residents being registered onthe local electoral register and being registered 

for and attending local services (such as healthcare, schools etc). 

 

Development of Additional Sites Following the Commitment of all Allocated Sites  
 
Objectives:a)To ensure the proper management of any significant development following the 
commitment of all allocated sites; b)to ensure that any such development makes the maximum possible 
contribution to reducing the existing shortage of affordable housing.Justification: All of the undeveloped 
land adjoining the existing built up areas is classified as Grade 2 or 3 agricultural quality and is or could be 
in beneficial agricultural use. Although these areas lie outside the Area of Great Landscape Value (AGLV) 
they are nevertheless attractive and cherished countryside. Therefore, if any of these areas are to be 
given over for development, it is considered that the community should receive the maximum possible 
benefit from them in terms of their contribution towards meeting the need for affordable housing. There 
was strong feeling about this in all our consultations, see  

St Ives Area Neighbourhood Development Plan 2015 – 2030 27 
 
There is also expected to be a significant contribution to Cornwall’s strategic housing target –1100 
dwellings were proposed under the revised Cornwall Local Plan by 2030 (December 2015)– from windfall 
sites around the NDP area. This policy also ensures therefore that any further housing development over 
and above this figure of 1100 dwellings needed during the Plan period gives maximum community 
benefit. This includes allocated sites that have not yet received planning permission prior to 1100 being 
permitted- but does not preclude these sites from being developed. The high-grade nature of the land 
and strength of community feeling both justify such a policy. 

 


